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1 INTRODUCTION 
 
The basis for a commercial arbitration is a valid arbitration agreement.1 In absence of an 
agreement to arbitrate, there is no legal ground either for compelling a party to arbitrate a dis-
pute or for enforcing an arbitral award against him.2 It has long been established that arbitra-
tion “is a matter of contract and a party cannot be required to submit to arbitration any dis-
pute which he has not agreed to so submit.”3 
 
The distinguishing feature of arbitration lies in the fact that the source of the jurisdiction of an 
arbitral tribunal is the will of the parties.4 An arbitrator, unlike the judge, has no inherent pow-
er to make orders binding third parties.5  
 
Arbitration agreement is usually contained in a contract with a binding effect limited to only 
the parties thereto.6 Complexity of contractual frameworks however, raised a question of ex-
tension of an arbitration clause to a party not privy to the contract containing such clause.7 
This is particularly relevant in maritime shipping.  
                                                
 
1 Gary Born, International Arbitration: Law and Practice (Kluwer Law International, 2012), p.1; A. J. van den 
Berg, The New York Arbitration Convention of 1958: Towards a Uniform Judicial Interpretation (Deventer; 
Boston: Kluwer Law and Taxation, 1981), p.144. 
2 Born, International Arbitration, p.1; John P. McMahon, “The Hague Rules and Incorporation of Charter Party 
Arbitration Clauses into Bills of Lading,” Journal of Maritime Law and Commerce 2, no.1 (1971-1970), p.6–7. 
3 United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (US.S.Ct. 1960). 
4 James M. Hosking, “The Third Party Non-signatory’s Ability to Compel International Commercial Arbitration: 
Doing Justice Without Destroying Consent,” Pepperdine Dispute Resolution Law Journal 4 (2004-2003), p.476. 
5 Clare Ambrose and Karen Maxwell, London maritime arbitration (London; New York: LLP, 2002), p.195. 
6 Ibid. 
7 Tobias Zuberbühler, “Non-Signatories and the Consensus to Arbitrate,” ASA Bulletin 26, no.1 (2008), p.18. 
 2 
 
Charterparties usually contain an arbitration clause.8 Such clause calls for arbitration of dis-
putes arising out of the agreement, including claims concerning the cargo transported on the 
chartered fixture.9 However, in a vast majority of carriages by sea, the charterer, who is the 
direct party to the charterparty, does not intend to receive the goods himself (e.g. when the 
charterer is a CIF or CFR seller).10 Alternatively, he may wish to sell the goods afloat.11 For 
these ends, bill of lading (“B/L”) will almost always be issued.12 
 
As long as the B/L remains in the hands of the charterer, it serves as a mere receipt for the 
goods.13 However, the situation changes once the charterer indorses or otherwise transfers the 
B/L to a third party. Upon transfer, the B/L becomes a conclusive evidence of the terms of 
carriage and an independent contract binding as between the transferee and the carrier.14  
                                                
 
8 John Furness Wilson, Carriage of Goods by Sea, 7th ed (New York: Pearson/Longman, 2010), p.248; Peter 
Wetterstein, Sjörättsliga skrifter III (Turku: Univ., 2000), p.153. 
9 See Clauses 2 and 19 of Gencon 1994 charter in “Collection of documents in maritime law” (Sjørettsfondet, 
2012), pp.137, 139. 
10 G. H. Treitel, Carver on Bills of Lading, 3rd ed, British Shipping Laws (London: Sweet & Maxwell, 2011), 
p.150; Thor Falkanger, “The Incorporation of Charterparty Terms into the Bill of Lading,” Skrifter Utgivna Av 
Sjörättsföreningen i Göteborg no.3 (1967-1968), p.64. 
11 Falkanger, “The Incorporation of Charterparty Terms into the Bill of Lading,” p.64. 
12 Ibid., p.61; Felix Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents: a Compara-
tive Analysis, Hamburg Studies on Maritime Affairs 19 (Heidelberg; London: Springer, 2010), p.169. 
13 Wilson, Carriage of Goods by Sea, p.243; Thor Falkanger, Scandinavian Maritime Law: The Norwegian Per-
spective, 3rd ed (Oslo, Norway: Universitetsforlaget, 2011), p.411; Falkanger, “The Incorporation of Charterparty 
Terms into the Bill of Lading,” p.63; Thomas Edward Scrutton, Scrutton on Charterparties and Bills of Lading, 
22nd ed (London: Sweet & Maxwell Thomson Reuters, 2011), para.6–008; Sparka, Jurisdiction and Arbitration 
Clauses in Maritime Transport Documents, p.48. 
14 Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.42; Stephen Girvin, Car-
riage of Goods by Sea, 2nd ed (Oxford; New York: Oxford University Press, 2011), p.194; Falkanger, “The In-
corporation of Charterparty Terms into the Bill of Lading,” p.63; Georgios I. Zekos, “Comparative Analysis of 
the Contractual Role of Bills of Lading Under Greek, United States and English Law,” Managerial Law 24, no.1 
(2000), p.9; International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading, 
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The carrier is always mindful of the fact that the B/L may be transferred by the charterer to a 
third party and become an independent contract.15 Given that different terms in the charterpar-
ty and in the B/L issued thereunder may easily bring up indemnity claims against the carrier, it 
is common practice to insert a reference clause in the B/L.16 Reference can be a general or 
specific one.17 Such clause will bring charterparty clauses, or at least part of them, into the 
B/L.18   
  
The problem arises when it is contended that the charterparty provisions become a part of the 
B/L contract, without being repeated verbatim therein.19 As convenient as it may look to have 
a short B/L, which does not repeat the terms of the charterparty but rather incorporates them 
by a reference clause,20 this creates uncertainty as to their legal effect towards the third party 
holder of the B/L.21  
 
 
1.1 Research Question 
 
Arbitration agreement has the important effect of depriving party of his fundamental right to 
have a dispute heard and decided by the court.22 If a third party were bound by an arbitration 
agreement without consent, this would bar him, against his will, from seeking legal redress in 
                                                                                                                                                    
 
1924, Art.1(b); Falkanger, Scandinavian Maritime Law, p.411; Norwegian Maritime Code, 1994, sec.325(1); 
Scrutton, Scrutton on Charterparties and Bills of Lading, para.6–004. 
15 Falkanger, “The Incorporation of Charterparty Terms into the Bill of Lading,” p.64. 
16 Falkanger, Scandinavian Maritime Law, p.412; Girvin, Carriage of Goods by Sea, p.186; Scrutton, Scrutton on 
Charterparties and Bills of Lading, para.6–012; Maritime Law, 2nd ed (London: Sweet & Maxwell, 2011), p.4. 
17 Wetterstein, Sjörättsliga skrifter III, p.149. 
18 Falkanger, Scandinavian Maritime Law, p.412. 
19 Falkanger, “The Incorporation of Charterparty Terms into the Bill of Lading,” p.67. 
20 Ibid., p.73. 
21 Wetterstein, Sjörättsliga skrifter III, p.149. 
22 Ambrose and Maxwell, London maritime arbitration, p.28. 
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the courts of law.23 It is difficult to tailor this rule to the scenario when B/L incorporates an 
arbitration clause contained in a different document.  
 
B/L is a commercial instrument that may come into the hands of a party with no knowledge of 
the terms and conditions of the original charterparty.24 Normally a third party holder of the 
B/L will not have a chance to look at the charterparty terms, which are incorporated into the 
B/L.25 Moreover, often B/Ls make no specific reference to the arbitration clause but rather 
incorporate “all terms, conditions, clauses and exemptions” of the charterparty in a general 
fashion.26 The only way to find what these terms are is to look in the charterparty. Subjecting 
the holder to the terms of unbargained-for arbitration clause contained in a different document, 
of which he is unaware, may seem contrary to the consensual nature of arbitration.27 
 
Therefore, provision incorporating arbitration clause from other instrument gives rise to issues 
of both formal and substantive validity of such arbitration agreement.28  
 
The question of formal validity concerns whether incorporated arbitration agreement satisfies 
the statutory form requirement under the applicable law. Substantive validity involves the is-
sue of binding effect of an arbitration clause on a person who is not an original party to the 
                                                
 
23 Ibid., p.209. 
24 Fei Lanfang, “A Review of Judicial Attitudes Towards the Incorporation of Arbitration Clauses into Bills of 
Lading in China,” The Journal of International Maritime Law 15, no.1 (February 2009), p.102. 
25 Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.12. 
26 Girvin, Carriage of Goods by Sea, p.191. 
27 Ambrose and Maxwell, London maritime arbitration, p.32; The Nerano, 1 Lloyd’s Rep. 1, (C.A. 1996), p.52; 
Jurisdiction and Forum Selection in International Maritime Law: Essays in Honor of Robert Force (The Hague: 
Kluwer Law International, 2005), p.27. 
28 Born, International Arbitration, p.76; Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport 
Documents, p.99; Hosking, “The Third Party Non-signatory’s Ability to Compel International Commercial Arbi-
tration: Doing Justice Without Destroying Consent,” p.539. 
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contract.29 Ordinary principles of contract law have allowed for the arbitration agreement to be 
extended to "third parties."30 However, this can be done under one condition: free, knowing 
and complete consent of such party to arbitrate must be established.31  
 
This thesis examines the requirements the incorporation by reference must satisfy in order to 
be valid and binding on the third party holder of the B/L under English and Norwegian laws. 
The study compares the position of the English law and that of the Norwegian law on the sub-
ject and analyzes to what extent these rules accord with the consensual nature of arbitration.   
 
Further, as the validity of an arbitration agreement brought into a B/L from a charterparty, 
must be established under the governing law,32 determining proper governing law is of crucial 
importance. This study aims to establish the conflict of law rules applied by arbitral tribunals 
and courts in the above jurisdictions for determining the law governing the validity of such 
incorporation.  
 
For the purposes of this thesis, all cargo claimants who are neither shippers nor charterers33 
will be collectively referred to as the “holder” or the “third party”. 
 
                                                
 
29 Lisa Beth Chessin, “The Applicability of an Arbitration Clause Contained in a Bill of Lading to Third Parties: 
Steel Warehouse Co. v. Abalone Shipping Ltd.,” Tulane Maritime Law Journal 23 (1999-1998), p.576. 
30 Hosking, “The Third Party Non-signatory’s Ability to Compel International Commercial Arbitration: Doing 
Justice Without Destroying Consent,” p.473; Zuberbühler, “Non-Signatories and the Consensus to Arbitrate,” 
p.18; Thomson-CSF S.A. v. American Arbitration Association, 64 F 3d 773 (2d Cir. 1995). 
31 Margaret L Moses, The principles and practice of international commercial arbitration (Cambridge; New 
York: Cambridge University Press, 2012), p.19; Julian D. M Lew, “Albert Jan Van Den Berg (ed), Improving the 
Efficiency of Arbitration Agreements and Awards: 40 Years of Application of the New York Convention,” 
Kluwer Law International 1999 9, ICCA Congress Series (1998), p.120. 
32 Miriam Goldby, “Incorporation of Charterparty Arbitration Clauses into Bills of Lading: Recent Develop-
ments,” Denning Law Journal 19 (2007), p.171; Hosking, “The Third Party Non-signatory’s Ability to Compel 
International Commercial Arbitration: Doing Justice Without Destroying Consent,” p.475. 
33 The term “third party” is used by the NMC, sec.325(1) to refer to an indorsee of the bill of lading, who is not a 
charterer, and a shipper who is not a charterer; See Falkanger, Scandinavian Maritime Law, p.412. 
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The scope of this study is limited. The problem of incorporation is seldom ever met in liner 
carriage.34 Therefore, this thesis will be primarily focused on the tramp trade. The issue will be 
discussed and analyzed within the realms of English and Norwegian laws. Examples from 
other jurisdictions will be provided for illustrative purposes only. The study is further limited 
to international maritime transports and will not cover cabotage trade. And finally, the thesis 
analyzes the problem in maritime shipping and question of incorporation in multimodal 
transport documents is beyond the scope of this study.  
 
 
1.2 Relevance of the Research Question  
 
The practical significance of the third party problem manifests itself in a dispute in which it 
must be decided whether the holder is bound to arbitrate; is entitled to arbitrate at his discre-
tion; or is excluded from the arbitration agreement and should proceed with litigation.35 
 
Arbitration is widely regarded as preferred method of resolving international commercial dis-
putes.36 The time and cost efficiency, expertise and neutrality of the party appointed arbitra-
tors, ease of enforceability of the arbitral award under the NY Convention, confidentiality of 
the proceedings and finality of the award clearly make a plausible argument in favor of arbi-
tration.37  
 
Nevertheless, one could engage in everlasting discussion on whether the above is entirely true 
today, when international commercial arbitration got so “commercialized” and the time and 
                                                
 
34 Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.71; Kristina Maria Siig, 
“Forum and Choice of Law in the Liner and Tramp Trades,” SIMPLY 1997 no.240 (1998), p.39. 
35 Hosking, “The Third Party Non-signatory’s Ability to Compel International Commercial Arbitration: Doing 
Justice Without Destroying Consent,” p.478; Keren Tweeddale and Andrew Tweeddale, “Incorporation of Arbi-
tration Clauses Revisited,” Arbitration 76, no.4, Chartered Institute of Arbitrators (November 2010), p.656. 
36 Born, International Arbitration, p.9. 
37 Wetterstein, Sjörättsliga skrifter III, p.153. 
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cost-efficiency is no more the virtue of arbitration.38 Also finality of the award is a relative 
concept given the judicial control of arbitration enabling courts to set aside or refuse recogni-
tion of arbitral award.39 Even so, if the award is final, then the parties get only one shot to 
prove their case and are left without further opportunity of having the dispute substantially 
reviewed by higher instance court.40 Therefore, arbitration might not always be the dispute 
settlement method favorable to the holder. Regardless, advantages of arbitration over court 
adjudication may not be considered as appropriate basis for compelling third parties to arbi-
trate against their will.41 
 
The forum can influence the final outcome on the merits of the dispute. Often, a consignee is 
keen to establish jurisdiction of the courts of particular country because he seeks to apply 
more favorable national law to the substantive dispute (forum shopping).42 Forum shopping 
can result in multiple proceedings and even contradictory outcomes.43  
 
Valid agreement to arbitrate will exclude jurisdiction of courts over the same matter.44 There-
fore, it is important to determine with great certainty to what extent and under what conditions 
can a reference clause provided in the B/L validly incorporate a charterparty arbitration clause 
thereby binding a holder to arbitrate.  
 
                                                
 
38 Born, International Arbitration, p.14. 
39 UNCITRAL Model Law, Arts.34(2), 36(1); NY Convention, Art.V; Giuditta Cordero Moss, Lectures on Interna-
tional Commercial Law, No.162 (Publications Series of the Institute of Private Law, University of Oslo, 2003), 
p.105. 
40 Born, International Arbitration, p.13; Cordero Moss, Lectures on International Commercial Law, p.105; Spar-
ka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.9. 
41 Michael H. Bagot and Dana A. Henderson, “Not Party, Not Bound? Not Necessarily: Binding Third Parties to 
Maritime Arbitration,” Tulane Maritime Law Journal 26 (2002-2001), p.3. 
42 The Wadi Sudr, EWHC 196, 49 (EWHC (Commercial Court) 2009). 
43 Hosking, “The Third Party Non-signatory’s Ability to Compel International Commercial Arbitration: Doing 
Justice Without Destroying Consent,” p.561; Maritime Law, p.7. 
44 NY Convention, Art.II(3). 
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The issue is of a great practical relevance not only at the time of initiating legal proceedings, 
but even at pre-contractual stage. A holder must be aware of the legal risks it is taking when 
indorsing a B/L. Otherwise, he may unknowingly end up arbitrating in the other part of the 
world, in unbargained-for arbitral proceedings subject to foreign arbitration rules.45      
 
 
1.3 Methodology and Legal Sources 
 
The present thesis is a comparative study of the subject matter under English and Norwegian 
laws. The thesis follows inductive reasoning. The aim of comparison is not to establish which 
law provides the better regulation of the subject but rather to find the solutions that can be 
generalized.  
 
In order to provide substantiated analysis, different types of sources were examined and inter-
preted. The study primarily relies on national statutes and international conventions, as incor-
porated in national laws of respective jurisdictions. Bearing in mind the importance of prece-
dent in the common law system, English approach over the issue is primarily based on analy-
sis of established English case law.46 The Norwegian Supreme Court has high authoritative 
power and is likely, though not obligatory, to be followed.47 Cases developed by the Norwe-
gian Supreme Courts, as well as lower courts, were analyzed for better understanding of Nor-
wegian perspective over the subject. 
 
The writings of legal scholars and preparatory works of legal acts were reviewed to the extent 
relevant for acquiring the background information about the subject, as well as for identifying 
the controversies over the issue.  
 
                                                
 
45 Peter Winship, “Arbitration of Maritime Disputes under the Rotterdam Rules,” Kluwer Arbitration Blog, June 
18, 2012. Last visited: October 10, 2013. 
46 Kristina Maria Siig, “Arbitration agreements in a transport law perspective” (DJØF Pub., 2003), p.118. 
47 Falkanger, Scandinavian Maritime Law, p.31. 
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And lastly, the part of the thesis discussing prospective amendments to the NMC is based, 
inter alia, on the interview carried out by this author with Professor Erik Røsæg, the Chairman 
of the Norwegian Maritime Law Commission and professor at Scandinavian Institute of Mari-
time Law, the University of Oslo.  
 
 
1.4 Structure 
 
The thesis consists of four chapters. The first chapter addresses the English position on incor-
poration of charterparty arbitration clauses into B/Ls by reference. The requirements for the 
formal and substantive validity of such arbitration clauses will be considered separately.  
 
The second chapter analyses the validity of incorporation of charterparty arbitration clauses 
into B/Ls from the Norwegian perspective. This part of the study distinguishes between formal 
and substantive validity of such incorporation. This chapter also discusses prospective 
amendments to the NMC to the extent relevant for the subject of this thesis.  
 
The third chapter provides the comparative analyses of English and Norwegian approaches to 
the subject. The chapter further discusses different conflict rules applied by arbitral tribunals 
and courts for determining the law applicable to the validity of incorporation of arbitration 
clauses by reference.  
 
The last chapter summarizes the findings and presents concluding remarks on the research 
question. 
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2 INCORPORATION OF ARBITRATION CLAUSE UNDER ENGLISH LAW 
 
The position of English law on the incorporation of charterparty arbitration clause into a B/L 
by reference has been established through the body of case law.48 English courts have dealt 
with the appropriate formulation of the valid reference clause in the so-called “charterparty 
cases”.49 The charterparty cases have formed the position of English law on the matter.50  
 
Subsequent statutory regulation was established by adoption of the Arbitration Act 1996. No-
tably, the COGSA 1992, which constitutes national implementation of the HVR51 in English 
law, does not contain specific provisions on arbitration.52 Thus, arbitration in tramp trade falls 
under the general legal framework established by the Arbitration Act 1996. The Arbitration 
Act 1996 governs formal validity of an arbitration agreement so incorporated, leaving the 
question of substantive validity to court interpretation. 
 
This chapter firstly presents English law position on the formal validity of a charterparty arbi-
tration clause incorporated into a B/L by reference. The chapter further discusses substantial 
validity of an arbitration clause so incorporated on the basis of the leading English cases. Last-
ly, the impact of adoption of the Arbitration Act 1996 is addressed to demonstrate that the 
                                                
 
48 Bruce Harris et al., The Arbitration Act 1996: a commentary (Oxford: Blackwell Science, 2000), p.78. 
49 Siig, “Arbitration agreements in a transport law perspective,” p.118. 
50 Ambrose and Maxwell, London maritime arbitration, p.33. 
51 McMahon, “The Hague Rules and Incorporation of Charterparty Arbitration Clauses into Bills of Lading,” p.2; 
Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.29. 
52 Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.183. 
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latter brought no dramatic changes in already established rules of incorporation and the pre-
1996 case law on the subject remains good law.53             
 
 
2.1 Formal Validity 
 
The reference to an arbitration clause in another document constitutes an arbitration agreement 
itself.54 Therefore, to be formally valid under English law, incorporating instrument must sat-
isfy the formal requirements established under the Arbitration Act 1996.55  
 
Under Arbitration Act 1996, arbitration agreement must be made or at least evidenced in writ-
ing.56 Nevertheless, an arbitration agreement which is not in writing falls outside of the Arbi-
tration Act 1996, but may still remain enforceable at common law due to an express saving of 
this effect in Sec.81(1)(b) of the Arbitration Act 1996.57  
 
No signature is required for the arbitration agreement under English law.58 For the purposes of 
the Arbitration Act 1996, an agreement in writing exists regardless whether it is signed by the 
parties or not.59  
                                                
 
53 Ambrose and Maxwell, London maritime arbitration, p.34; Sparka, Jurisdiction and Arbitration Clauses in 
Maritime Transport Documents, p.113; Robert M Merkin and Louis Flannery, Arbitration Act 1996, 4th ed. 
(London: Informa, 2008); Trygg Hansa Insurance Co Ltd v. Equitas Ltd, 2 Lloyd’s Rep. 439 (Q.B.D. 1997); The 
Delos, 1 Lloyd’s Rep. 703 (Q.B.D. 2001); The Siboti, 2 Lloyd’s Rep. 364 (Q.B.D. 2003). 
54 Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Documents, p.114. 
55 Ibid.; Siig, “Arbitration agreements in a transport law perspective,” p.140; Born, International Arbitration, 
p.76. 
56 Arbitration Act 1996, Art.5(1); Bruce Harris et al., The Arbitration Act 1996: a commentary (Oxford: Black-
well Science, 2000), p.57. 
57 Merkin and Flannery, Arbitration Act 1996, p.27; Ambrose and Maxwell, London maritime arbitration, p.25; 
Harris et al., The Arbitration Act 1996, p.73. 
58 Merkin and Flannery, Arbitration Act 1996. 
59 Arbitration Act 1996, sec.5(2)(a); Sparka, Jurisdiction and Arbitration Clauses in Maritime Transport Docu-
ments, p.111. 
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Sec.5(3) of the Arbitration Act 1996 specifies that: “Where parties agree otherwise than in 
writing by reference to terms which are in writing, they make an agreement in writing.” Thus, 
form requirement set forth under the Arbitration Act 1996 for arbitration agreement shall be 
satisfied when referring to the document containing an arbitration clause.60 Reference clause 
in a B/L is therefore likely to be considered formally valid under the Arbitration Act 1996.61 
 
However, even if formally valid, such reference clause must satisfy further criteria established 
by Sec.6(2) of the Arbitration Act 1996 for the substantive validity. Namely, the incorporation 
is accepted if “…the reference is such as to make that [arbitration clause] part of the agree-
ment.”62 Arbitration Act 1996 is silent on the particular technic of incorporation.63 This re-
mains a matter of contractual interpretation.64  
 
 
2.2 Substantive Validity 
 
As concluded above, the Arbitration Act 1996 expressly acknowledges the possibility of enter-
ing into an arbitration agreement by incorporation.65 However, it remains silent as to the par-
ticular methods of bringing a charterparty arbitration clause into a B/L, leaving the issue to 
court interpretation.66  
 
                                                
 
60 The Nerano, 1 Lloyd’s Rep. 1 (C.A. 1996). 
61 Hosking, “The Third Party Non-signatory’s Ability to Compel International Commercial Arbitration: Doing 
Justice Without Destroying Consent,” p.540. 
62 Arbitration Act 1996, sec.6(2); Siig, “Arbitration agreements in a transport law perspective,” p.141. 
63 Andrew Tweeddale, Arbitration of Commercial Disputes: International and English Law and Practice (Ox-
ford; New York: Oxford University Press, 2005), p.610. 
64 Ambrose and Maxwell, London maritime arbitration, p.32; Sparka, Jurisdiction and Arbitration Clauses in 
Maritime Transport Documents, p.113; Harris et al., The Arbitration Act 1996, p.77. 
65 Siig, “Arbitration agreements in a transport law perspective,” p.120. 
66 Tweeddale, Arbitration of Commercial Disputes, p.610. 
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This thesis firstly reviews the case law establishing English position on the subject. The study 
further addresses the statutory regulation of the matter under the Arbitration Act 1996 to 
demonstrate that the English law position has not been changed by the adoption of the Arbitra-
tion Act 1996. 
  
2.2.1 Case Law 
 
2.2.1.1 General Rule 
The development of English case law on incorporation of an arbitration clause into a B/L may 
be traced back to Hamilton v. Mackie,67 decided over a century ago. The decision on this case 
fostered the principle of verbatim incorporation under English law.68 The principle implies 
that clauses of a charterparty must be read verbatim into the B/L as if they had been there from 
the beginning. If any of them is inconsistent with the B/L context, it should be disregarded. 
Arbitration clause covering only the disputes arising out of a charterparty would be devoid of 
content in a B/L and could not be validly incorporated.69  
 
Thus, the initial position of English courts was that when reference is made to a provision in 
other document, the reference is to the provision as it stands and not to the concept it express-
es.70 The rule of verbatim incorporation adopted in Hamilton v. Mackie was too restrictive to 
fulfill the needs of the maritime industry.71 The verbatim incorporation approach was overrid-
den by the subsequent case law.72  
 
                                                
 
67 Hamilton v. Mackie, 5 T.L.R. 677 (C.A. 1889). 
68 Ibid. 
69 Hamilton v. Mackie, 5 T.L.R. 677 (C.A. 1889); Siig, “Arbitration agreements in a transport law perspective,” 
p.119. 
70 Siig, “Arbitration agreements in a transport law perspective,” p.120. 
71 Ibid. 
72  The Portsmouth, A.C. 1 (HL 1912). 
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In The Portsmouth73 the House of Lords distinguished between the clauses, which are closely 
connected to the carriage of goods and payment of freight, and those, which are ancillary to 
such activity. Arbitration and other boilerplate clauses were grouped in the latter category.74 
The terms germane to the carriage were those, which the holder was most familiar with and 
could reasonably expect them in the contract of carriage.75 The House of Lords held that the 
B/L is a negotiable document and thus it can incorporate an arbitration clause, which is not 
“germane” to the receipt, carriage, or delivery of the cargo or the payment of freight, only by 
the distinct and specific words of incorporation, as opposed to a general reference.76  
 
The Portsmouth was the first case to point out the ancillary nature of an arbitration clause, 
which is now a common premise under English law.77 It follows ex contrario from the deci-
sion in The Portsmouth that B/L can never incorporate the charterparty arbitration clause, 
which is never germane to the carriage of goods, unless the reference is sufficiently explicit to 
do so.78 
 
The discussion was further enhanced in The Annefield.79 This decision established the princi-
ple of manipulation of the wording of the arbitration clause contained in the charterparty.80 
Although incorporation was rejected in this case as well, Denning LJ introduced a completely 
new concept of verbal manipulation. His Lordship pointed out that a clause, which was direct-
ly germane to the subject matter of the B/L, could and should have been incorporated into the 
B/L, even if certain degree of manipulation of the words was required to give the clause its 
                                                
 
73 Ibid. 
74 Siig, “Arbitration agreements in a transport law perspective,” p.120; Treitel, Carver on Bills of Lading, p.119. 
75 Scrutton, Scrutton on Charterparties and Bills of Lading, para.6–013. 
76 The Portsmouth, A.C. 1 (HL 1912); Tweeddale, Arbitration of Commercial Disputes, p.612. 
77 Hamilton v. Mackie, 5 T.L.R. 677 (C.A. 1889); The Delos, 1 Lloyd’s Rep. 703 (Q.B.D. 2001); Girvin, Car-
riage of Goods by Sea, p.191. 
78 The Njegos, 53 LLoyd’s List Law Reports 286 (Adm. Ct. 1935); The Phonizien, 1 Lloyd’s Rep. 150 (Q.B.D. 
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79 The Annefield, 1 Lloyd’s Rep. 1 (C.A. 1971). 
80 Treitel, Carver on Bills of Lading, p.132. 
 15 
natural meaning.81 Hence, the rule of verbatim incorporation in Hamilton v. Mackie gave a 
way to the rule of verbal manipulation. 
 
The rule of verbal manipulation as laid down by the court in The Annefield, was actually ap-
plied several years later in The Rena K.82 Ruling in The Rena K is considered to be the leading 
authority forming modern view on the subject matter under English law.83 In The Rena K, the 
arbitration clause in the charterparty was limited to the disputes arising out of that particular 
charter. However, unlike previous cases, here the B/Ls (two bills were issued) referred specifi-
cally to the arbitration clause. In particular, one of the B/Ls was worded as follows: “All terms, 
clauses, conditions and exceptions including the arbitration clause […] of the Charter-Party 
[…] are herewith incorporated.” The court held that the express reference to the arbitration 
clause in the B/L showed intention of the parties to the B/L to refer their future disputes to 
arbitration. Justice Brandon concluded: “… if it is necessary […] to manipulate or adapt part 
of the wording of [arbitration] clause in order to give effect to that intention, then I am clearly 
of the opinion that this should be done.”84  
 
Quite sensibly, and remembering that the intention of the parties is paramount, Justice Bran-
don held that incorporation was valid.85 The effect of this decision was that the parties under 
the B/L were considered to have agreed to arbitrate on the terms stated in the charterparty.86 
The Rena K made it clear that the arbitration clause of the charterparty could be incorporated 
into a B/L by a specific reference, even if the arbitration clause was worded in a way that only 
covered the relationship between the shipowner and the charterer.87  
                                                
 
81  The Annefield, 1 Lloyd’s Rep. 1 (C.A. 1971), p.4. 
82 The Rena K, 1 Lloyd’s Rep. 545 (Q.B.D. 1978); Tweeddale, Arbitration of Commercial Disputes, p.616. 
83 Siig, “Arbitration agreements in a transport law perspective,” p.123. 
84 The Rena K, 1 Lloyd’s Rep. 545 (Q.B.D. 1978), p.551. 
85 The Rena K, 1 Lloyd’s Rep. 545 (Q.B.D. 1978); Michael Wagener, “Legal Certainty and the Incorporation of 
Charterparty Arbitration Clauses in Bills of Lading,” Journal of Maritime Law & Commerce 40, no.1 (January 
2009), p.119. 
86 Siig, “Arbitration agreements in a transport law perspective,” p.124. 
87 Treitel, Carver on Bills of Lading, p.132. 
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The importance of intention to arbitrate was highlighted in the The Wadi Sudr.88 The High 
Court emphasized that even in circumstances where there are two or more potentially relevant 
charters, the court must refrain from holding the contract void for uncertainty, as this does not 
give effect to the intention of the parties to incorporate charterparty terms.89 Where the courts 
had to choose between two or more charterparties, they were inclined to favor the incorpora-
tion of terms of that charter, which was more appropriate to regulate the legal relationship of 
the parties to the B/L contract.90 This was usually a head charter since that is the one to which 
the shipowner is party.91 
 
The ruling of the House of Lords in The Miramar brought in certain confusion with respect to 
the rule of verbal manipulation.92 The case concerned the claim of the shipowner for payment 
of demurrage directed against the consignee under the B/L. The demurrage clause in the char-
terparty clearly stated that the charterer had to pay the demurrage, whereas the B/L stated that 
“all terms whatsoever of said charter” would govern the rights of the parties in the said ship-
ment. The court refused to hold the demurrage clause incorporated emphasizing that manipu-
lation in that case would produce commercially unsound result. No businessman would inten-
tionally enter into a contract, which exposed him to a potential liability of this kind.93  
 
This ruling opened up a question whether the rule of verbal manipulation was completely 
banned by The Miramar. This was discussed and affirmed in The Nai Matteini.94 However, as 
it was clarified later on in The Nerano,95 The Miramar did not ban the rule of verbal manipula-
                                                
 
88 The Wadi Sudr, EWHC 196 (EWHC (Commercial Court) 2009). 
89 Ibid., para.109. 
90 Treitel, Carver on Bills of Lading, p.125. 
91 Scrutton, Scrutton on Charterparties and Bills of Lading, para.6–016; Cooke and Wilford, Voyage charters, 
p.380; The San Nicholas, 1 Lloyd’s Rep. 8 (C.A. 1976). 
92 The Miramar, 2 Lloyd’s Rep. 129 (HL 1984). 
93 Ibid., p.132. 
94 The Nai Matteini, 1 Lloyd’s Rep. 452 (Q.B.D. 1988). 
95 The Nerano, 1 Lloyd’s Rep. 1 (C.A. 1996). 
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tion, but rather specified it by holding that when a general reference is made to a provision 
which is unusually burdensome, strict requirement has to be met to incorporate the provision 
into another document.96 What is unusually burdensome or commercially unsound depends on 
a particular trade and conditions prevailing therein at the particular point in time.97 An arbitra-
tion clause, which requires the initiation of arbitration in a period less than that prescribed in 
Art.III(6) of the HVR, or which calls for an arbitration of cargo claims in a completely differ-
ent part of the world might appear to be unusually burdensome for the holder.98 
 
As a result, general rule of incorporation under English law was established as follows: a char-
terparty arbitration clause can be incorporated into a B/L only by a specific reference to that 
clause. This is so even when the charterparty arbitration clause is drafted to cover disputes 
only between the shipowner and the charterer. The wording of the clause will be manipulated 
to give effect to the common intention of the parties to the B/L to arbitrate their dispute.99  
 
2.2.1.2 Exception from the General Rule 
Having settled on the point that a charterparty arbitration clause could be brought into a B/L 
by specific words of reference, the question remained whether even general reference to “all 
terms of the charterparty” were sufficient for valid incorporation. This was resolved in The 
Merak.100  
 
In The Merak, the vessel was chartered by the plaintiff from the disponent owners under the 
charterparty with the terms identical to the charterparty as between the disponent owners and 
                                                
 
96 Siig, “Arbitration agreements in a transport law perspective,” p.136. 
97 Falkanger, “The Incorporation of Charterparty Terms into the Bill of Lading,” p.85. 
98 John P. McMahon, “The Hague Rules and Incorporation of Charter Party Arbitration Clauses into Bills of 
Lading,” Journal of Maritime Law and Commerce 2, no.1 (1971-1970), p.15; expressing doubts on validity of 
such clause; See Vimar Seguros Y Reaseguros, S.A. v. MN Sky Reefer, 515 U.S. 528, 541 (1995), plaintiff unsuc-
cessfully tried to make an argument before the US Supreme Court that foreign arbitration increases the costs of 
obtaining relief thereby decreasing carrier’s liability. 
99 The Rena K, 1 Lloyd’s Rep. 545 (Q.B.D. 1978); Maritime Law, p.5. 
100 The Merak, 2 Lloyd’s Rep. 527 (C.A. 1964).
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the shipowner (the head charter). Both charterparties explicitly provided that the B/Ls would 
be issued incorporating all terms and conditions of the charterparty including clause 32 (an 
arbitration clause). The said clause 32 covered “Any dispute arising out of this Charter or any 
B/L issued hereunder...” The incorporation clause in the B/L called for incorporation of “All 
terms, conditions, clauses and exceptions including cl.30” of the charterparty. It was obvious 
that reference to clause 30 (substitution clause) instead of clause 32 (arbitration clause) in the 
B/L was erroneous.  
 
The Court of Appeal held that, even disregarding the error, the B/L contained a general refer-
ence to the charterparty, incorporating “[a]ll terms, conditions, clauses and exceptions.” This, 
coupled with the explicit wording of the arbitration clause itself, which was designed to cover 
disputes arising out of the B/L, was sufficient to incorporate this clause into the B/L. Thus, 
due to the particular wording of the arbitration clause contained in the charterparty, the clause 
in its natural meaning could be read verbatim into the B/L, i.e. no manipulation was neces-
sary.101 In such case no explicit reference was required.102 Accordingly, the Court of Appeal in 
The Merak departed from the basic premise in The Portsmouth that only terms germane to the 
carriage of goods or payment of freight could be incorporated by general reference.103 The 
Merak has never been overruled.104 
 
Distinct feature of The Merak is that the holder of the B/L was a charterer at the same time. 
Although he was not a party to the head charter, under which the B/L was issued, it was a par-
ty to the sub-charter, which was drafted on the same terms as the head charter.105 The holder 
                                                
 
101 Siig, “Arbitration agreements in a transport law perspective,” p.126; The Merak, 2 Lloyd’s Rep. 527 (C.A. 
1964). 
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of the B/L was aware of the terms of charterparty and thus had actual knowledge of the arbi-
tration clause therein. This case is therefore often distinguished from situations where the 
holder of the B/L acquires the B/L by negotiation, and for that reason is unfamiliar with the 
terms of the charterparty under which the B/L is issued.106 Some authorities suggest that this 
exception is limited to the cases where the contracting parties had access to both charterparty 
and the B/L at the time of contracting.107  
 
Nevertheless, in The Merak, Russell LJ pointed out that just because the holder of the B/L 
ultimately turned out to be familiar with the charterparty, a B/L could not be given an interpre-
tation different from that which it would bear in the hands of another party.108 Thus, the court 
must construe the B/L simply as it would be in the hands of any holder and not import 
knowledge which a holder may happen to have in another capacity, such as a charterer.109 This 
argument advanced in The Merak once again suggests that the case was decided purely based 
on the width of the incorporating clause (referring to “[a]ll […] clauses…[of the charterpar-
ty]”) and the wording of the arbitration clause (covering disputes under the B/L). Less consid-
eration was given to the actual knowledge that the plaintiff happened to have in that particular 
case.110 
 
Furthermore, in The Merak the parties have firmly intended to incorporate the charterparty 
arbitration clause and would have succeeded in doing so if not an error in drafting referring to 
clause 30 instead of 32. Therefore, one may argue that the court gave effect to the intention of 
the original parties to the B/L.111 Accordingly, in the absence of express reference to the arbi-
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tration clause, incorporation may only be established if the intention of the parties is unequiv-
ocally demonstrated.112  
 
Notwithstanding the above, whatever the wording of the arbitration clause is, the reference 
clause will not bring it into the B/L if the reference clause itself is not broad enough. Thus, 
formulating the reference clause in a B/L remains primary concern.113 In The Verenna,114 the 
B/L only referred to “…all conditions and exceptions […] including negligence clause.” The 
question before the court was whether arbitration clause could be qualified as a “condition”. 
Through more than a century, the term “condition” has been allocated a legal meaning under 
English law, which differs from its natural meaning.115 The term “condition” is understood as 
a generic term referring to fundamental provisions of the contract. The breach of such provi-
sions undermines the purpose that the parties had in mind while entering into the contract.116 
In the charterparty context the term stands for the conditions to be performed by a consignee 
on arrival of the vessel.117 Following this understanding, the court in The Verenna concluded 
that a reference to “conditions” did not constitute even a general reference to the charterparty 
arbitration clause.118 The Verenna made it clear that if one wishes to incorporate arbitration 
clause or other boilerplate clause into a B/L by a general reference, one should use terms, 
which are legally neutral, such as “provisions” or “clauses”.119 
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 21 
In light of the above, prior to adoption of the Arbitration Act 1996, the English law was settled 
as immediately follows below.  
 
The incorporation clause of the B/L should be checked as the first priority.120 The wording of 
the charterparty arbitration clause must read verbatim into the B/L.121 However, this test must 
be applied “intelligently and not mechanically.”122 As long as the explicit reference is made, 
the arbitration clause of the charterparty will be incorporated into the B/L even if the latter is 
formulated so as to apply only to the parties to the charterparty.123 
 
Under English law a charterparty arbitration clause can be incorporated into the B/L by gen-
eral reference to the charterparty, provided that (a) the incorporation clause is broad enough to 
cover all provisions of the charterparty and not only its conditions or exceptions; and (b) the 
arbitration clause itself expressly applies also to the disputes arising out of the B/L.124 
 
Clause, which is neither germane to the carriage of goods (e.g. arbitration clause), nor capable 
of being naturally read into the charterparty, can be incorporated only by explicit reference in 
the B/L to the clause in question.125 
 
2.2.2 Statutory Requirements under the Arbitration Act 1996  
As noted above, the Arbitration Act 1996 expressly acknowledges the possibility of incorpora-
tion of arbitration clause by reference. Sec.6(2) of the Arbitration Act 1996, provides for two 
alternatives for incorporation: “[t]he reference in an agreement to a written form of arbitra-
tion clause or to a document containing an arbitration clause…” In other words, incorpora-
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tion of arbitration agreement may be done either by reference to a written arbitration clause, 
specific reference, or to a document containing such a clause, general reference.126  
 
As straightforward as this provision may seem, it gave raise to controversial discussion as to 
whether the Arbitration Act 1996 completely abolished specific reference requirement estab-
lished in the English case law.127 This is because the two alternatives for incorporation provid-
ed in Sec.6(2) are qualified with the wording “…if the reference is such as to make [the arbi-
tration] clause part of the agreement.”  
 
Some authors state that specific reference to the arbitration clause is no longer required.128 
While others disagree.129 
 
As it appears form the 1996 Report on the Arbitration Bill, the Department Advisory Commit-
tee thought it inappropriate to require specific reference to the arbitration clause in all cases.130 
It seems that drafters intentionally used flexible language in order to leave the room for apply-
ing already established rules of incorporation, as enshrined in the above discussed cases.131 
The Department Advisory Committee did not intend to limit the wording of Sec.6(2) to cases 
where there is a specific reference to the arbitration clause.132 
 
                                                
 
126 Siig, “Arbitration agreements in a transport law perspective,” p.140. 
127 Ambrose and Maxwell, London maritime arbitration, p.32. 
128 Harris et al., The Arbitration Act 1996, p.78; Sir John Megaw in The Aughton, 57 B.L.R. 1 (C.A. 1991); Am-
brose and Maxwell, London maritime arbitration, p.32. 
129 Siig, “Arbitration agreements in a transport law perspective,” p.141; Ralph Gibson LJ in The Aughton, 57 
B.L.R. 1 (C.A. 1991); Ambrose and Maxwell, London maritime arbitration, p.32. 
130 United Kingdom Department of Trade and Industry: Department Advisory Committee on Arbitration Law, 
“1996 Report on Arbitration Bill, July 1995,” Arbitration International 13 (1997), para.42. 
131 Ambrose and Maxwell, London maritime arbitration, p.34; Sparka, Jurisdiction and Arbitration Clauses in 
Maritime Transport Documents, p.113. 
132 United Kingdom Department of Trade and Industry: Department Advisory Committee on Arbitration Law, 
“1996 Report on Arbitration Bill, July 1995,” para.42; Tweeddale, Arbitration of Commercial Disputes, p.610. 
 23 
As a result, Sec.6(2) of the Arbitration Act 1996, as it stands today, opens up for a possibility 
of incorporation of charterparty arbitration clause into the B/L by specific as well as general 
reference.133 The Department Advisory Committee clearly expressed its preference that the 
charterparty cases should still apply.134 Hence, it follows that Sec.6(2) effected no change in 
the law of the incorporation of arbitration agreements.135 Therefore, the pre-1996 case law on 
the subject remains good law.136   
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3 INCORPORATION OF ARBITRATION CLAUSE UNDER NORWEGIAN LAW 
 
The Norwegian Arbitration Act adopted in 2004 and modeled under the UNCITRAL Model 
Law,137 sets out a general statutory framework for commercial arbitration in Norway.138 How-
ever, the Arbitration Act 2004 is complemented by specific statutory provisions relating to 
arbitration of cargo claims under the NMC.139 The said provisions of the NMC establish re-
quirements as to the formal as well as substantive validity of a charterparty arbitration clause 
incorporated by reference into a B/L.  
 
In 2010 the Norwegian Maritime Law Commission (the “Commission”) produced a govern-
mental proposal on prospective amendments to the NMC, Chapter 13 (the “Draft”).140 The 
amendments are introduced with respect to Norway’s possible accession to the new regime of 
the United Nations Convention on Contracts for the International Carriage of Goods Wholly 
or Partly by Sea (the “Rotterdam Rules”). Norway has signed, albeit not yet ratified the Rot-
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terdam Rules.141 If the Draft is adopted, the existing regulation of incorporation of a char-
terparty arbitration clause into a B/L will be significantly changed.  
 
Therefore, this chapter firstly presents current position of Norwegian law on formal and sub-
stantive validity of an arbitration agreement brought from a charterparty into a B/L by refer-
ence. Given that the upcoming changes are expected to modify currently effective rules on 
incorporation, this chapter briefly addresses the expected alterations to the NMC.    
 
 
3.1 Formal Validity  
 
In general, the Arbitration Act 2004 does not set any form requirement for the arbitration 
agreement.142 The validity of the arbitration agreement will be established from assessment of 
the factual and legal circumstances of each case.143 This represents an important change from 
the earlier legislation.144 Prior to adoption of the Arbitration Act 2004,145 the arbitration was 
regulated under Chapter 32 of the Civil Procedures Act of 1915.146 The formal requirement in 
Sec.452(2) of the Civil Procedures Act was that the arbitration agreement must have been in 
writing at the very least,147 if not signed by both parties.148  
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As noted above, special provisions from the NMC complement the general framework of the 
Arbitration Act 2004. Under Sec.311(1) of the NMC, “the parties may agree in writing that 
disputes shall be settled by arbitration.” Thus, when it comes to an arbitration of cargo claims 
covered by Chapter 13 of the NMC, the formal requirement for the validity of an arbitration 
agreement is stricter than that established under the general regime of the Arbitration Act 
2004.  
 
Sec.310(3) of the NMC specifically recognizes the possibility of incorporation of an arbitra-
tion agreement from the charterparty into the B/L by reference.149 The said section, ex con-
trario, implies that reference in the B/L to the charterparty arbitration clause constitutes for-
mally valid arbitration agreement and thus is deemed executed in writing for the purposes of 
Sec.311(1) of the NMC.150  
 
It is worth noting that previous understanding of the writing requirement by Norwegian courts 
was somewhat far-reaching: an arbitration agreement required the written acceptance of both 
parties.151 According to the old case law, an arbitration clause not only had to exist in writing 
but also consent thereto should have been evidenced in writing.152 Namely, in Jalna153 and 
Ostmark154 Norwegian courts reasoned that agreement in writing implied that the written 
agreement should have been entered into between the parties to the dispute.155 Given that issu-
ance of the bill of lading was unilateral transaction, there was no evidence of holder’s consent 
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in writing and therefore the arbitration clause in the charterparty, was never binding on the 
holder of the B/L.156 
 
These decisions have not been overruled.157 However, since harmonization of the NMC with 
the Hamburg Rules, as discussed below, Sec.310(3) of the NMC recognizes formal validity of 
an arbitration clause brought into the B/L by reference. Therefore, there is no room left for the 
courts to further adopt such a strict interpretation of the writing requirement.  
 
Summing up, in general, there is no form requirement for the arbitration agreement under 
Norwegian law and it can virtually take any form.158 Nevertheless, the NMC as lex special-
is,159 establishes special regime for arbitration of cargo claims setting forth writing require-
ment for arbitration agreement.160 Reference made in a B/L to a charterparty arbitration clause 
will be deemed an agreement in writing and thus be formally valid under the Norwegian 
law.161 
 
Yet formally valid arbitration agreement may still not bind the holder if further requirements 
as to the substantive validity are not satisfied. Whether the clause is binding on the holder is 
further a question of construction of that clause.162 
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3.2 Substantive Validity  
 
The NMC contains special provision on incorporation of a charterparty arbitration clause into 
a B/L. Sec.310(3) of the NMC reads as follows: “If a bill of lading is issued pursuant to a 
charterparty which contains a provision concerning the settlement of disputes by legal pro-
ceedings or arbitration, but the bill of lading does not expressly state that the provision is 
binding on the holder of the bill of lading, the carrier cannot invoke the provision against a 
holder of the bill of lading who has acquired it in good faith.”  
 
According to the above provision, the charterparty arbitration clause can be validly incorpo-
rated into the B/L only if: (a) the B/L contains express reference to the charterparty arbitration 
clause; or (b) no express reference is present, but the holder did not acquire the B/L in good 
faith. These conditions will be further analyzed below.  
 
3.2.1 Holder in Good Faith 
Initial question of interpretation is whether the arbitration clause can be considered as accept-
ed by the holder of the B/L.163 This is to ensure that the cargo owner is protected from unfore-
seeable consequences.164 The purpose of Sec.310(3) of the NMC is to avoid that holder of 
tramp B/L unknowingly ends up as party to arbitration agreement.165 It is in light of this 
awareness that the requirement of good faith on the holder’s side must be examined. 
 
There is no provision on arbitration under the HVR.166 Sec.310(3) of the NMC is rather mod-
eled under the Hamburg Rules.167 Art.22(2) of the Hamburg Rules is essentially similar to 
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Sec.310(3) of the NMC.168 Therefore, traveaux preparatoires of the Hamburg Rules can be of 
a particular assistance when interpreting “good faith” requirement under Sec.310(3) of the 
NMC.  
 
As it appears from the preparatory works of the Hamburg Rules, the USA proposed to amend 
the language of the draft and replace "the carrier may not invoke such provision as against a 
holder having acquired the bill of lading in good faith" by the words "such provision may not 
be invoked as against a holder having acquired the bill of lading without actual knowledge of 
the arbitration provision."169 The purpose of the proposal was to clarify the reference in the 
existing text to the holder having acquired the B/L in good faith.170 The phrase "without actual 
knowledge of the arbitration provision" was suggested to protect a holder from acquiring a 
tramp B/L incorporating an arbitration provision of which he knew nothing.171 Norway took a 
position that it would support the proposal had the word “actual” been deleted, meaning that 
constructive knowledge could be enough to satisfy the threshold set forth under the Hamburg 
Rules.172 The United Kingdom supported the proposal as well highlighting that it was possible 
to acquire a B/L in good faith either with or without knowledge of an arbitration provision.173 
However, the majority of the conference favored the interpretation of “in good faith” as “with-
out knowledge.” Therefore the proposal of the USA was rejected and the Art.22 was adopted 
as drafted by UNCITRAL.174   
 
Interpreted in line with the corresponding provision of the Hamburg Rules, good faith re-
quirement in Sec.310(3) of the NMC suggests that, the need for express reference does not 
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exist if the holder of the B/L is for other reasons aware of the arbitration clause.175 Yet two 
questions remain outstanding: can a holder with general knowledge of trade and shipping 
practice still qualify as a holder in “good faith”? And if not, then what is the threshold: is it 
actual or even constructive knowledge that suffices for establishing “bad faith” on holder’s 
side?  
 
3.2.1.1 General Knowledge of Trade 
Some authors argue that for the third party to qualify as a holder in “bad faith,” there must be 
an actual knowledge of the clause in the charterparty and one may not rely on the general 
knowledge of the holder in shipping business.176 The cargo owner, aware of the fact that the 
arbitration agreements are common in tramp trade, should not for that reason alone be consid-
ered as “bad faith” holder.177 However, others suggest that choice of forum clauses have be-
come widely used terms in international contracts and commercial parties can be expected to 
be aware of this.178 The question then is: what could reasonably be expected when taking up 
the B/L?179  
 
Clearly, knowledge as required by Sec.310(3) of the NMC is not always present when the 
holder of the B/L is a professional cargo owner, just because he is well aware of the practice 
of having arbitration clauses in charterparties. Firstly, even if the holder is aware of the stand-
ard forms of the charterparties that are used in the industry, this does not give him sufficient 
information on the particular forum selection clause.180 For instance, the Gencon 1994 char-
terparty form provides for three alternatives: arbitration in London, arbitration in New York 
and arbitration elsewhere up to parties option to be indicated in Box 25 of the charterparty.181 
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One may never know what the actual arbitration clause is unless one has a chance to check the 
charterparty in question. Secondly, this interpretation would render Sec.310(3) of the NMC 
applicable to consumer cargo owners only.182 However, nothing in the NMC or surrounding 
doctrine suggests that the clause was designed to apply to consumer cargo owners only.183 
This would be simply unnecessary: forum selection clauses under the consumer contracts are 
subject to far more stringent requirements under the Brussels Convention184 and the Arbitra-
tion Act 2004.185  
 
Therefore, Sec.310(3) of the NMC should be seen as a part of strengthening the legal position 
of the cargo interests and thus, in case of doubt, interpreted in their advantage.186 Bad faith can 
arise where the consignee in question ought to have been aware of the arbitration clause for 
other reasons (e.g. long term business relationship, prior communication between the par-
ties).187 However, a general knowledge of the trade and the clauses normally used should not 
suffice for establishing a bad faith on holder’s side.188    
 
The above is in line with the reasoning adopted by other courts in civil law system. For in-
stance Versailles Court of Appeals in the famous Bomar Oil case investigated exchange of 
letters and business communication between the parties to find whether the parties were aware 
of arbitration clause in a standard contract. This was notwithstanding the fact that both parties 
were merchants in commodity trade.189  
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Thus, for the purposes of Sec.310(3) of the NMC, good faith refers to holder’s knowledge of 
an arbitration clause in the particular transport document, as opposed to his general knowledge 
of shipping practice.190  
 
3.2.1.2 Actual v. Constructive Knowledge 
Having said that general knowledge of trade does not suffice for establishing bad faith on 
holder’s side, the question remains whether knowledge as required per Sec.310(3) of the NMC 
refers to actual knowledge of the clause or constructive knowledge will suffice.  
 
The decisions of the Norwegian Supreme Court in Sitas v. Høglund191 and Østrem et al v. By-
ggeservice,192 shed some light on Norwegian position over the matter.193 Both cases concerned 
incorporation of standard conditions into the parties’ agreement. In Sitas v. Høglund, the 
clause referring to the standard form to be incorporated (without specifically mentioning an 
arbitration clause) was spelled out immediately above the parties’ signatures.194 Whereas, in 
Østrem et al v. Byggeservice, the court found that the contract had been entered into after gen-
uine negotiations between the parties. Hence, the parties challenging the validity of incorpora-
tion had constructive knowledge of the clauses and had a chance to get acquainted with the 
form of standard terms if they wanted to.195 The fact that parties had a due notice of the stand-
ard terms was sufficient to uphold incorporation.196  
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In the TINE v. Løken,197 the Norwegian Supreme Court ruled that the arbitration clause con-
tained in the by-laws of a co-operative society was not binding between the co-operative and 
one of its members. The court reasoned that, sufficiency of reference for valid incorporation 
depends on whether the parties knew, ought to have known, or had the opportunity to acquaint 
themselves with the documents containing the arbitration clause.198 Thus, clearly the court 
took into account not only actual, but also constructive knowledge of the clause sought to be 
incorporated.  
 
The fact that Norway has opposed the US proposal to add “actual knowledge” requirement in 
the corresponding provision of the Hamburg Rules, shows Norwegian position that construc-
tive knowledge of the clause should be sufficient to bind the holder to arbitration. 
 
3.2.2 Express Reference Requirement  
According to Sec.310(3) of the NMC, if the holder is otherwise unaware of the existence of an 
arbitration clause in the charterparty, then the arbitration clause is binding on the holder only if 
there is an express reference to such a clause in the B/L.  
 
Notably, Sec.310(3) of the NMC requires that the B/L “expressly state[s] that the provision is 
binding on the holder.” Nevertheless, it is expected that Norwegian court will accept incorpo-
ration clause “all terms […] including arbitration clause of charterparty […] are hereby in-
corporated” as satisfactory.199 However the incorporating provision in the B/L is worded, as 
long as the holder, when reading it, is notified of the fact that the charterparty in question con-
tains an arbitration clause, the purpose of Sec.310(3) of the NMC is fulfilled.200 No further 
investigation is required to establish that the holder in fact got acquainted with the content of 
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the clause. Finnish traveaux preparatoires on the similar provision suggests that explicit pro-
vision stating that arbitration clause is binding on the holder already creates a presumption that 
the holder made himself acquainted with the clause.201 The holder is not relieved from the ob-
ligation to take necessary precautions, as any other commercial party would do, to inform 
himself of the clauses it may be signing onto.202 This finding is in line with the general princi-
ple of contract law that the failure of a party to investigate the terms of the contract does not 
release the party from its obligations thereunder.203   
 
The express reference requirement is in line with Norwegian practice concerning incorpora-
tion of unusually burdensome clauses. One of the pivotal Supreme Court judgments, 
Vekstmiljø AS v. Ase Gartneri AS,204 provides guidance on this matter. In this case, a party 
claimed that a limitation of liability clause included in standard terms had been adopted as part 
of the main contract. However, the court rejected this argument, emphasizing that the clause 
had not been given any pronounced placement in the contract but only appeared inconspicu-
ously in between other clauses of substantially different content. Such a burdensome clause 
should be mentioned specifically during the contract negotiation, to be recognized as adopt-
ed.205  
 
This reasoning is in accordance with the "surprising terms" principle under the UNIDROIT 
Principles 2010, Art.2.1(20) according to which: “No term contained in standard terms that is 
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of such a character that the other party could not reasonably have expected it, is effective un-
less it has been expressly accepted by that party.”206  
 
As suggested by Professor Thorn Falkanger, the incorporation clause should be in such a form 
that the transferee gets a reasonable warning that the full terms cannot be read out of the B/L. 
The transferee should further have a reasonable possibility of finding out what those other 
terms are.207 He also considers that there is no reasonable warning unless the nature of the 
incorporated terms is indicated in the B/L.208   
 
Hence, Norwegian position on incorporation of a charterparty arbitration clause into a B/L can 
be summarized as follows: in order to satisfy statutory form requirement, the arbitration clause 
as well as the reference clause must both be evidenced in writing; further, the reference should 
be explicit, outlining that the arbitration clause is binding over the holder; if no such express 
stipulation is evidenced on the face of the B/L, charterparty arbitration clause may not be in-
voked against the holder. Nevertheless, the clause is still binding on the holder if he knew, 
ought to have known, or had an opportunity to acquaint himself with the charterparty arbitra-
tion clause.209 If the holder had actual or constructive knowledge of the existence of an arbitra-
tion clause in the charterparty, then even a general reference to such clause will bring it into 
the B/L.210 Burdon of proof of such knowledge rests on the shipowner.211   
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3.3 Prospective Amendments to the NMC 
 
The rules on incorporation of arbitration clause into a B/L under the NMC are expected to be 
modified if Norway choses to ratify the Rotterdam Rules.  
 
Aiming to modernize and unify the rules concerning the carriage of goods by sea, the Rotter-
dam Rules were adopted in 2008, but have not yet come into force.212 The Rotterdam Rules 
contain separate chapters on jurisdiction and arbitration.213 The chapters turned out to be ex-
tremely controversial and it was impossible to reach consensus on them.214 Therefore, it was 
eventually agreed that the two chapters should only bind contracting states, which make a dec-
laration to that effect.215  
 
The Commission is of the opinion that Norway should ratify the Rotterdam Rules only if the 
US and major EU Member States adopt them.216 The Commission did not recommend opting 
in for the chapters on jurisdiction and arbitration.217 Instead, the Commission suggests that the 
current regulation is retained with amendments inspired by the Rotterdam Rules.218 Notably, 
the United Kingdom has not yet ratified the Rotterdam Rules.219 Even in case of ratification, it 
is less likely that either of the chapters on jurisdiction and arbitration is opted in as they are 
said to be inconsistent with the EU system and English practice.220   
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The Commission has produced two alternative options of amendments to the current rules on 
arbitration. As a common character, none of the alternatives provide for the writing require-
ment for the arbitration agreement in tramp trade.221  
 
According to Alternative A, the arbitration in non-liner trade is completely left outside the 
regulation of the NMC.222 Thus, freedom of contract principle prevails in this area of trade. 
This does not mean that such arbitration is left without any regulation, but rather it is subjected 
to general framework under the Arbitration Act 2004.  
 
Alternative A no longer establishes requirement for express reference to charterparty arbitra-
tion clause in the B/L. Oddly however, such express reference requirement is maintained with 
respect to exclusive jurisdiction clauses.223 The Commission clarifies that the purpose of this 
clause is to protect third party: jurisdiction provision should not come as a surprise when the 
transport document refers to a charterparty.224 The question is why the Commission chose to 
abandon the same rule with respect to arbitration clauses? Professor Roseag, the Chairman of 
the Commission, thinks that this is not because the holder needs less protection when it comes 
to arbitration.225 During the interview he indicated that the Commission did not want to disturb 
commercial practice in respect of arbitration clauses in non-liner trade, but they felt more free 
to be restrictive in respect of jurisdiction clauses, as the contractual freedom is not so much 
utilized in that context.226 He believes that it is self-evident that third party cannot be bound to 
arbitrate unless the intention to do so is clearly established.227 Therefore, it is most likely that, 
even if the express reference requirement is abolished with respect to the arbitration clauses, 
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the courts will have to engage in the same exercise as before to determine parties’ intention to 
arbitrate.228     
 
Unlike Alternative A, under Alternative B, the special rules of the NMC will come into play 
even in non-liner carriage if the arbitration agreement is not incorporated into the B/L in the 
manner described in Sec.320(t)(2) of the Draft. Namely, the B/L must: (a) identify the parties 
to and the date of the charterparty; and (b) incorporate by specific reference the arbitration 
clause of the charterparty.229 The provision sets out requirements for the reference clause.230 If 
such requirements are not met, then the arbitration agreement is still binding on a third party. 
However, in this case, third party holder of the B/L enjoys statutory freedom to choose the seat 
of arbitration. Namely, under Alternative B, the arbitration against the carrier can be instituted 
either at the contractually agreed seat of arbitration or, upon claimant’s choice, at the places 
having close connection to the carriage (carrier’s place of business/habitual residence, agreed 
place of receipt or delivery of cargo, actual place of initial loading or final discharge of car-
go).231 This rule is designed to protect the cargo owners by way of allowing them to choose 
the place of arbitration from several specified locations, regardless of the seat designated in 
the arbitration clause.232  
 
Notably, such freedom to choose the seat of arbitration different from the contractually agreed 
seat is not a novelty under Norwegian law. Sec.311(1) of the NMC contains similar rule ena-
bling the plaintiff to commence arbitration proceedings in either of the places enlisted in 
Sec.310(1) of the NMC or in the contractually agreed seat. However, currently such freedom 
of choice of the seat extends only to transportation within Scandinavia.233  
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In light of the above, we can conclude that if Alternative A is adopted, arbitration under the 
tramp B/L will be completely taken out of the scope of application of NMC and subjected to 
the general regime of the Arbitration Act 2004. In this case, the court will determine the va-
lidity of incorporation based on general principles of contract law. Neither the writing re-
quirement, nor the requirement of specific reference will apply. The Commission recommends 
adoption of Alternative A.234 
 
If however, the Alternative B is opted for, the reference clause in the B/L will have to identify 
the parties to and the date of the charterparty and also contain a specific reference to the char-
terparty arbitration clause sough incorporated. Otherwise, the holder may still be bound to 
arbitrate, but will have a right to choose the seat of arbitration among the places having close 
connection to the carriage.  
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4 COMPARATIVE ANALYSIS AND APPLICABLE LAW  
 
Previous chapters discussed the rules of incorporation of a charterparty arbitration clause into 
a B/L under English and Norwegian laws. This chapter highlights some common and distinct 
features of English and Norwegian rules on the subject and discusses to what extent they ac-
cord with the consensual nature of arbitration. Given the difference between the regulations, 
arbitration clause validly incorporated under one legal system, might be rejected under the 
other. Determining the law governing the validity of incorporation is thus important. The 
chapter therefore addresses the conflict of law rules applied by tribunals and courts in the 
above jurisdictions for determining the law governing the validity of incorporation.   
 
 
4.1 Comparative Analysis 
4.1.1 Basic Features of the Rules of Incorporation 
As a common feature, both, Norwegian and English laws apply stricter test of incorporation of 
arbitration clauses compared to other contractual clauses.235 It is a common tendency to treat 
arbitration as a "special situation" rather than applying general contract law principles.236 Un-
der English law, a clause, which defines the proper law of the contract, for example, was in-
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corporated from a head charterparty into a B/L by general words in The San Nicholas237 as 
well as in The Dolphina.238  
 
Similarly, under Norwegian law general reference is sufficient to incorporate any provision of 
the charterparty into the B/L. This can be inferred form the wording of Secs.292(3) and 325(1) 
of the NMC.239 However, in case of an arbitration clause, reference must be explicit to bring 
such clause into the B/L.240 Scandinavian doctrine of contracts upholds strict contra 
proferentem rule: reference to other documents should be construed so as to exclude clauses 
that are unexpected and onerous for the party who has not drafted the document.241 Thus, 
Sec.310(3) of the NMC can be considered as lex specialis demanding more from a carrier than 
a mere general reference.242  
 
The positions differ with respect to exclusive jurisdiction clauses. Norwegian law applies the 
same strict rule of incorporation to any forum selection clause, including the exclusive juris-
diction clauses.  
  
Under English law, however, some authorities suggest that arbitration clause is of a sui generis 
nature and should be treated differently.243 The justification often advanced for special treat-
ment of arbitration clauses has its origin in the decision in The Portsmouth where the court 
distinguished between germane and non-germane terms.244 Megaw LJ in The Aughton245 em-
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phasized that the arbitration clause is a self-contained contract collateral or ancillary to the 
substantive contract and should be treated as sui generis246.247 Nevertheless, in The Siboti, 
court took view that there is no good reason to distinguish between the arbitration and jurisdic-
tion clauses in this regard.248 The judgment focuses on ancillary character of both clauses ra-
ther than sui generis nature of an arbitration clause.  
 
Apart from special character of forum selection clauses, determining procedural rights of the 
parties, rules on incorporation under both legal systems are somewhat influenced by the nego-
tiable nature of the B/L.  
 
A B/L is a negotiable instrument, which allows transfer of the property by way of transfer of 
constructive possession.249 The holder is not involved in the negotiation of the terms of the 
contract of carriage, including its choice of forum clause, but nevertheless becomes bound by 
such terms upon receipt of the B/L.250 Therefore, choice of stricter regulatory regime may con-
stitute a de facto protection of the B/L and in particular its negotiability consideration.251  
 
In The Federal Bulkers the court emphasized that commercial certainty in this field required 
stricter test of incorporation.252 Whereas, in Excess Insurance C. Ltd. v. Mander,253 it was not-
ed that principles adopted in charterparty cases created general rules of English contract law 
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applicable to other types of contracts as well.254 The court placed major emphasis not on the 
negotiability of the B/L but on the nature of the arbitration clause itself.255 However, some 
recent decisions in construction and engineering cases made under the Arbitration Act 1996 
depart from rules established in charterparty cases by holding that where a general reference is 
made to a set of standard terms, which contain an arbitration clause, general words of incorpo-
ration will be sufficient.256 This latter development shows that it is negotiability of the B/L, 
rather than a special nature of arbitration clause that warrants stricter test for incorporation in 
charterparty cases under English law. 
 
Similarly, under Norwegian law, the requirement of specific reference to the clauses sought to 
be incorporated is a feature of maritime law concerned with protecting the presumed weaker 
party under the tramp B/L.257  
 
As a conclusion, it must be noted that English and Norwegian rules on incorporation of the 
charterparty arbitration agreement into the B/L are founded on two main pillars: firstly, arbi-
tration agreement is a distinct and separate contract; and secondly, commercial certainty re-
quires that the intention of a party to exclude the possibility to seek legal redress in the courts 
of law and instead refer to arbitration is clearly demonstrated.258 The importance of intention 
to arbitrate is subject to further discussion in the following section.   
 
4.1.2 Consent as the Basis for Incorporation 
Whether the holder agreed to the incorporation of charterparty arbitration clause depends on 
the interpretation of his act of acceptance of the terms.259 In general, the acceptance of the 
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goods or the demand for their delivery is sufficient to constitute this act of acceptance.260 No 
specific assent to the arbitration clause is necessary and the acceptance of the benefit conferred 
on the consignee or the acquisition of a right against the carrier by indorsement is sufficient 
for a holder to become bound by such clause.261 The requirement of specific assent would en-
courage opportunistic behavior on the holder’s side permitting this party to acquire rights un-
der a contract of carriage without becoming bound to any conditions contained in that con-
tract.262 However, for the enforceable contract to arise, there must be an actual meeting of 
minds of the contracting parties.263 Acceptance requires knowledge of the offer.264 Therefore, 
the acts of acceptance on the side of the holder will constitute valid consent to arbitrate only to 
the extent the holder was aware of existence of an arbitration clause sought incorporated.  
 
In principle, the consent of the holder of the B/L to arbitrate is evidenced from the B/L refer-
ence clause. It is argued that as the B/L is usually the only document made available to the 
holder, it would seem fair to always require that specific reference should be made to the arbi-
tration clause in the B/L for it to be incorporated, notwithstanding the wording of the arbitra-
tion clause in the charterparty.265 The terms of the charterparty should ideally be irrelevant,266 
as being a manifestation of the will of the parties to the charterparty and not the B/L.267 How-
ever, some scholars suggest that once the B/L imports the provision of the charterparty in gen-
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eral terms, it can never be correct to argue that the charterparty should not be examined to dis-
cover the intention of the parties.268  
 
Norwegian law clearly opts for the first approach: the reference clause in the B/L is all that the 
court has to examine for determining valid incorporation.269 The judge at the Norwegian court 
will not assess the scope and wording of the arbitration clause itself. In absence of the clear 
and express words of reference, the incorporation will be allowed only if the holder otherwise 
had an actual or constructive notice of an arbitration clause.270 
 
Under English law, whether a charterparty arbitration clause is incorporated into a B/L de-
pends on the wording of both the B/L and the arbitration clause itself.271 It is clear from the 
charterparty cases that for the purposes of establishing whether or not the valid incorporation 
took place, both documents should be examined.272 Incorporation can only take place by a 
positive expression of such an intention either in the B/L (as in The Rena K) or in the char-
terparty (The Merak).273 As far as the assertion of holder’s intention to arbitrate is concerned, 
under English law, there is no requirement of specific and precise wording of reference to 
charterparty arbitration clause in the B/L.274  
 
Unlike English law, the Norwegian law treats incorporation as the question of notice. There-
fore, is it quite possible for the arbitration clause to be incorporated into the B/L even when 
there is no express reference thereto on the face of the B/L, provided that the holder otherwise 
had a notice of an arbitration clause in the charterparty. However, under English law, the rele-
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vant question is that of incorporation, not notice.275 Perhaps this is the result of English ap-
proach to negotiability character of the B/L. Under English law, negotiable B/L does not ena-
ble the transferee to obtain a better title than the transferor had.276 Therefore, under English 
law “negotiability” means only “transferability.”277 The transferee cannot invoke his lack of 
knowledge to claim fewer obligations than those of the transferor. Therefore, English law 
places more emphasis on the incorporation of the clause into the B/L in its true construction, 
as opposed to the sufficient notice of such incorporation given to the transferee.  
 
Hence, the way of incorporation accepted by English courts in The Merak does not suffice 
under Norwegian law since the crucial point of Sec.310(3) of the NMC is that the holder of the 
B/L should be made aware of the existence of the arbitration agreement by referring himself to 
the B/L alone.278 The general reference found in The Merak, no matter how broad and over-
whelming the wording is, will fail to incorporate an arbitration clause in the B/L under Nor-
wegian law.279 The outcome remains the same under Norwegian law even when the char-
terparty arbitration clause makes the arbitration agreement directly applicable also to the dis-
putes arising out of the B/L.280   
 
The difference between English and Norwegian regulations on the subject perhaps lies in the 
NMC’s approach to strengthen the cargo interests even more than generally expected from the 
HVR regime.281 This puts greater burden on carriers who were expected to avoid such burden 
by means of avoiding application of the NMC through using respective forum and choice of 
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law clauses.282 To avoid this, Norway opted for more stringent rules for incorporation of arbi-
tration and jurisdiction clauses into B/Ls.283  
 
Under English law, one of the policy considerations underlying the rules of incorporation is 
said to be protection of commercial certainty.284 Certain incorporation mechanisms have been 
upheld and established in English case law and the courts are inclined to follow this practice in 
the cases to come before them.285 Therefore, one can conclude that English courts will be 
more concerned with promoting certainty than with the search for actual or even objectively 
ascertained intention of the parties in the particular case.286  
 
 
4.2 Applicable Law 
 
Difference in requirements for valid incorporation under English and Norwegian laws may 
warrant different results based on which law is applied to determine such validity. When a 
dispute has connection with more than one country, which is almost always a case in maritime 
shipping, conflict arises among relevant laws potentially applicable to the issue in question.287  
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There is no international consensus on the choice of law rule applicable to an arbitration 
agreement.288 Nevertheless, the conflict of law rule, widely recognized by international in-
struments as well as vast majority of national private international laws is a principle of party 
autonomy: within the limits established by applicable private international law, parties may 
choose the law governing their contract.289  
 
The law chosen by the parties specifically for the arbitration agreement must be distinguished 
from the substantive law applicable to the underlying contract.290 Given the separability pre-
sumption, even if contained in the contract, arbitration clause forms a separate and distinct 
agreement and is subject to its own governing law.291 Therefore, the law applicable to the va-
lidity of an arbitration agreement is the law specifically chosen by the parties for this purpose 
in the charterparty, as opposed to the substantive governing law of the B/L.292 Nevertheless, 
parties seldom ever choose the law applicable to their arbitration agreement.293 In this case the 
law governing the arbitration agreement is determined by application of conflict of law rules. 
 
As discussed below, national courts and arbitral tribunals apply different conflict of law rules 
leading to different laws applicable to the question of validity of incorporation of an arbitra-
tion clause.294  
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4.2.1 Conflict Rules Applied by Arbitral Tribunals 
Under the principle of “kompetenz-kompetenz”, the arbitral tribunal has the power to deter-
mine its own jurisdiction, hence, the validity of an arbitration agreement.295 When dealing 
with the question of validity of an arbitration agreement, the tribunal will most likely engage 
in analysis backwards.296  
 
Starting point is that parties commence time and cost-consuming legal proceedings in order to 
obtain an award, which will be enforceable. The NY Convention establishes an overarching 
regime of enforcement of foreign arbitral awards.297 The NY Convention was ratified by Eng-
land in 1975.298 Norway joined the regime in 1961.299 Under Art.V(1)(a) of the NY Conven-
tion, an arbitral award may be denied recognition and enforcement if the parties’ agreement to 
arbitrate is invalid “under the law to which the parties have subjected it or, failing any indica-
tion thereon, under the law of the country where the award was made.” The tribunal will have 
to follow the conflict of law rule as provided in Art.V(1)(a) of the NY Convention if it wishes 
to render an award enforceable in the countries party to the NY Convention.300 Hence, validity 
of the arbitration agreement will be assessed under the law chosen by the parties to govern an 
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arbitration agreement or in absence of such choice, the law of the seat of arbitral tribunal (lex 
loci arbitri).301 
 
Notwithstanding the lack of unified practice of arbitral tribunals on the issue,302 the prevailing 
approach is that the validity of an agreement to arbitrate must be assessed against the law that 
would have applied to it had it been valid.303 Therefore, if the arbitration clause itself contains 
a choice of law, the tribunal will uphold such choice and assess the validity of incorporation 
under that particular law. In absence of express choice, the law of the putative arbitral seat will 
apply.304  
 
Notably, arbitrators seek to validate and uphold the arbitration agreement if at all possible.305 
This view leads to the choice of the system of law under which the arbitration clause is val-
id.306 If the arbitration agreement is valid under any of several laws which are potentially ap-
plicable to it, then the tribunal will most likely apply the law under which the agreement will 
be sustained (validity principle).307  
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4.2.2 Conflict Rules Applied by Courts 
When the issue of validity of incorporation comes before the court of law, the judge will apply 
the conflict of laws of the forum.308 Private international laws differ from jurisdiction to juris-
diction.309 In absence of choice of law by the parties, some of the most commonly adopted 
solutions are either the law of the arbitral seat which may be in a country other than that of the 
court, the lex fori or the law governing the contract as a whole.310 Clearly, if a court character-
izes the question of validity and interpretation of an arbitration agreement as a procedural mat-
ter, it will apply the lex fori, based on the general conflict-of-law principle that the forum ap-
plies only foreign substantive law, but uses its own procedural law.311 If it characterizes this 
question as a substantive matter, it will apply the conflict of law rules applicable to contractual 
matters.312 Also, as the courts in general are inclined to maintain jurisdiction over disputes 
concerning B/Ls,313 it is less likely that they follow the validity principle while choosing the 
applicable law.  
 
The practice of Norwegian and English courts on determining the law applicable to the validi-
ty of incorporation of an arbitration clause differs.  
 
Under English law, the substantive validity, scope and interpretation of an arbitration agree-
ment is governed by: (a) the law expressly or impliedly chosen by the parties; or (b) in ab-
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sence of such choice, the law which is most closely connected with the arbitration agreement, 
which will in general be the law of the seat of arbitration.314 Hence, law governing the incor-
poration question under English law, is the law chosen in the charterparty, being the putative 
proper law of the arbitration agreement.315 In case of failure to choose the applicable law, the 
law governing the validity of incorporation is the lex loci arbitri.316  
 
Norway does not have one codification of conflict rules.317 The main choice of law rule under 
Norwegian law is a party autonomy.318 Nevertheless, Norwegian Supreme Court practice re-
veals that national requirements for formal validity of arbitration agreement were applied even 
in the cases where the parties have chosen different law to govern their arbitration agree-
ment.319 With respect to substantive validity of an arbitration agreement, Norwegian court is 
expected to apply the law chosen by the parties as the putative governing law of arbitration 
agreement.320  
 
In absence of choice of law by the parties, the law governing a particular issue is the law with 
which it has the closest connection.321 Under Norwegian law, the closest connection is estab-
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lished by evaluating various elements of the dispute and determining which elements are so 
important as to warrant the closest connection.322 The rule has been laid down by the Norwe-
gian Supreme Court in the Irma-Mignon case323 and was later slightly modified in The Leros 
Strength.324  In the latter case, the Norwegian Supreme Court recommended that courts choose 
between Norwegian and other legal systems based on what would be the most natural and fair 
solution. While making this assessment, the court must take into consideration the underlying 
policy of the Norwegian rules applied in the respective area.325 As flexible as this rule may 
sound, it is often criticized in the legal literature because it gives wide discretion to the judge 
to determine the applicable law and undermines predictability.326  
 
Hence, when seized with the question of validity of incorporation, both Norwegian and Eng-
lish courts are likely to apply the law chosen by the parties to govern the arbitration agree-
ment. In absence of such choice in the charterparty, English court will most likely apply the 
law of the seat of arbitration to determine the validity of incorporation. By contrast, Norwe-
gian court will apply the law warranting the most natural and fair solution.327 Norwegian rules 
implementing particular important policies will directly be applied, even through the case may 
have closer connection to other legal system.328 With the same token, given that the rules pro-
vided in Secs.310 and 311 of the NMC seek to protect the interests of the good faith holder of 
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the B/L, this policy consideration may warrant application of Norwegian law by Norwegian 
courts for determining the validity of incorporation.  
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5 CONCLUDING REMARKS 
   
This study provided a comparative analysis of incorporation of charterparty arbitration clauses 
into B/Ls by reference under English and Norwegian laws. As highlighted above, incorpora-
tion by reference raises questions of the formal and substantive validity of an arbitration 
agreement so incorporated. While arbitration clause incorporated by reference received statu-
tory recognition as to the formal validity under both legal systems, its binding force vis-à-vis 
third parties remains subject of interpretation.  
 
Under English law, general rule is that only specific reference in the B/L can bring a char-
terparty arbitration clause into the B/L. Nevertheless, general reference to a charterparty arbi-
tration clause may successfully incorporate such clause only when it is worded so to make 
sense in the context of the B/L.  
 
Under Norwegian law, a charterparty arbitration clause is not binding on a third party holder 
of the B/L unless expressly provided otherwise in the B/L. In absence of such express provi-
sion, charterparty arbitration clause cannot be validly incorporated into the B/L, except when 
the holder was otherwise aware of existence of such clause in the charterparty. Amendments 
to the NMC are expected to change this attitude towards more liberal approach (Alternative 
A), or set even stricter requirements (Alternative B).  
 
In principle, these two legal systems approach the issue of incorporation differently. While 
Norwegian law is more concerned with establishing actual or constructive notice of such 
clause by the holder, English law focuses on its formulation. English judge will examine 
whether the reference clause on the one hand, and the arbitration clause, on the other hand, are 
worded so as to warrant incorporation.        
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As the application of different laws may result in different outcomes, legal certainty requires 
that the law governing the validity of incorporation is determined. Arbitral tribunal is expected 
to apply the conflict of law rule provided in Art.V(1)(a) of the NY Convention to determine 
the proper governing law. Nevertheless, given the pro-arbitration approach, arbitral tribunals 
will normally assess the validity of incorporation against the law under which the agreement 
will be sustained. 
 
English courts are settled on the issue that the formation of the disputed part of the contract is 
governed by the law, which would be the proper law of the contract if that part were validly 
concluded.329 Preference will thus be given to the choice of law made by the parties, even if 
such choice is evidenced in the clause sought incorporated. In absence of choice by the parties, 
the courts will apply the law having the closest connection to the subject matter. This will 
most likely be lex loci arbitri.  
 
Norwegian legislation is reluctant to lay down the conflict of law rule of general applicability 
but rather takes a case-oriented approach.330 With respect to the substantive validity of an arbi-
tration clause, Norwegian court will apply the law chosen by the parties. In absence of such 
choice, flexible individualizing method will be resorted to find the law warranting the most 
natural and fair result. 
 
Considering English and Norwegian solutions, there might be a justification for advocating 
that incorporation clauses should be strictly construed.331 In practice, it is often the case that 
the holder of the B/L never sees the charterparty.332 From the viewpoint of the marketability 
and transferability of negotiable instruments, the incorporation of charterparty terms can only 
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be effective against subsequent holders if these parties are given a chance to ascertain their 
rights and obligations under the contract of carriage.333  
 
However, “the art and science of arbitration is a living and changing thing.”334 Given the rap-
id development of international commercial arbitration in the recent decades335 and the tradi-
tional role of arbitration in maritime dispute resolution, arbitration agreements are no more 
exceptions in this industry.336 Therefore, policy rationale behind requiring specific reference to 
the arbitration provision seems overrated.337 Arbitration clauses have become widely used 
terms in international contracts which commercial parties can be expected to be aware of.338 
According to the general principle of contract law, a party must have sufficient information to 
be able to ascertain the consequences of its actions.339 This does not however relieve a holder 
from the obligation to take necessary precautions, just as any other commercial party would 
take, and to inform itself of the clauses it may be signing onto.340 This can be easily attained 
by CIF or CFR buyer through respective arrangements in the contract of sale with the seller, 
the charterer.341  
 
The rules on incorporation must not be used mechanically but rather the act of acceptance of 
the terms of dispute settlement by the holder must be established in each case.342 As it was 
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properly ascertained by Justice Gross in The Siboti: ”In every case, the Court is seeking to 
ascertain the intention of the parties and, when construing the language, it is necessary to 
have regard to the individual context and commercial background.”343  
 
Therefore, the court, seized with the matter of validity of incorporation, must primarily focus 
on actual or constructive knowledge of the holder and his act of acceptance. The ultimate aim 
is to establish the knowledge of the clause the holder had or should have had when accepting 
the B/L. The relevant factors in this assessment would be the experience of the parties, their 
knowledge of the trade, negotiation history, and prior communication between the parties. 
Holder’s knowledge or lack of knowledge ought not to be judged solely by looking at the 
wording of the reference clause in the B/L or arbitration clause in the charterparty. This is the 
only fair solution to secure holder’s procedural right to court adjudication and preserve con-
sensual nature of arbitration.   
 
                                                
 
343 The Siboti, 2 Lloyd’s Rep. 364 (Q.B.D. 2003), para. 36. 
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